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OGC HAS REVIEWED.
5 May 1954

Ths Boasrable Herbert Brownell, Jr.
The Attorney General
Dopsriment of Justice
Washington 25, B. €.

Dear Mr, Attersey Geaneval:

1 appreciste the guidance farnished by you in yeur letter of
aarch 24, 1934, comcevaing the present pesition of the Depnriment
of Justice on ihe lmpiementation of Exscutive Order 10435, ] have
$zacted that the Agency regulation in guestion be revised in accord
with the cheughts st forth in your letter so that any amployse heve-
afsar served charges under the Act of August 26, 1950, will be
sespended priov to or simultancously with the filing of the charges,

I view of the part cularly sensitive satore of the Agen-y's
Biom, it bas Deaen cur experiencs that the pracefuare sstablish.
o4 in acosrdance with the provisions of Executive Order 104458 4s
B0t Wmest sur pariicalar nesds in rany of those canes which require
service of chavges snd beard procasdings.

Binzerely yours,

SIGNED
OGC: LRH: job Diractos
AWD:bea (Rawritien)
Mu‘ti%: ' B \,J;-_‘{“"{"L
Orig & 1 cc - Addrossee 1zz - A-DBVA .
: £C - mf lze - AB,? . 1 :}-E}\
1cc - BR 1 cc - Directop of 88irity
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®ffive of the Attorney Geueral
Waslyingtan B.¢.

Appir <F 4 o
‘#}hr'\ i '}, -«,J L3

Honorable Allen W. Dulles
Director, Central Intelligence Agency
Washington 25, D. C.

Dear Mr. Dulles:

This will refer to my letter of November L, 1953, in

reply to your request for my advice with respect to your author-
ity to provide one of your employees a hearing before a Security
Hearing Board consisting of members selected from the roster
established by the Civil Service Commission to implement the ad-
ministration of Executive Order 101,50 and the Act of August 26,
1950. Your request was in connection with a specific employee
against whom derogatory allegations had been made. You stated
that you determined that suspension of the employee was neither
necessary nor desirable in the interest of the national security
but that you considered it imperative that his case have the
most complete and impartial review that could be obtained under
the President's program and desired that the information pertain-
ing to him be reviewed by "outside impartial persons with proper
qualifications".

In my regsly to you contained in the letter of November
li, 1953, I expressed the view that there is no prohibition in
cither the Act of August 26, 1950, Title 5 U.S.Co 22-1, or Lxecu-
tive Order 10450, against giving the employee a hearing without
first suspending him. However, T did indicate the problem which
such a procedure would create. Authority to discharge under the
Act of Lugust 26, 1950, is limited to suspended employees. Ferma-
nent employees are entitled to a statement of charges and hearing
after suspension and before termination. Thus, in the event it
is decided to discharge an employee against whom charges are filed
and who has not been suspended, the employee would be in a posi-
tion to argue that the procedures under the Act require that he be
suspended before he is discharged and that thereafter he be given
s statement of charges, a hearing, etc., even if he had already
been accorded all of these rights prior to suspension.
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To obviate this procedural difficulty I suggested that
you adopt a procedure which had been adopted by other agencies and
approved by this Department. Under that procedure the employee
would execute a written statement that the hearing, to be held with-
out first suspending the employee, and the procedure relating to it,’
are to be regarded as equivalent to and in full satisfaction of the
rights afforded the suspended employee under the fct of August 26,
1950 and Executive Order 10L450. This Department was then of the .
view that the execution of such a waiver would probably operate as
a bar to any technical claims of an employee who had been accorded
a1l the substantive rights provided for by the Act without, however,
having been suspended. The approval of this waiver procedure was
motivated by a desire to prevent the hardship that would be imposed
on employees who are suspended and subsequently cleared.

Since writing the letter to you the waiver procedure has
been reconsidered by this Department and I concluded that its exer-
cise would not be consistent with the policy of the Act of August
26, 1950. The agencies which had already adopted the waiver pro-
cedure were accordingly notified of these. views and were asked to
delete the provision permitting-such waivers from their personnel
security regulations and to suspend any employee as to whom it is
determined to be necessary to file charges and hold a hearing. In
view of the fact that I am advised you are now in the process of re-
vising your own personnel security regulations, I also believe it
advisable to notify you of the present position of this Department.

You are aware, of course, that under Section 102(c)(Title
50 U.8.C. 403(c)) of the National Security #ct of 1947, as amended,
you are authorized in your discretion to terminate the employment of
any officer. or employee of your agency whenever you determine such
action necessary or advisable in the interests of the United States.
This section does not require suspension before termination of em-
ployment, permits you to constitute a board to advise you, and en-
ables you to select the members of such a board from qualified per-
sons in and out of Government.

Sincerely,

%

Herbert Brownell, Jr.
Attorney General
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